IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRED AND MARY FABER : GAVIL ACTI ON
VS.

NO 00-2997
TA-FRIDAY S INC., et al.

MEMORANDUM AND ORDER

JOYNER, J. June , 2001

The Defendant, TA-Friday’'s Inc.(TA Friday’'s), noves
for a partial summary judgnent on Count 111 of the
conplaint, on the grounds that the Plaintiff, Ms. Faber, is
precluded fromrecovery for loss of consortium For the

reasons that follow, the notion shall be granted.

Backqgr ound

Fred Faber clains an injury froma fall he sustained on
TG Friday’'s steps on February 17, 1999. At the tinme of the
injury, Ms. Faber was not nmarried to Fred Faber. The
Fabers were married on June 26, 1999, four nonths after M.
Faber’s injury.

In Count 11l of the conplaint, Ms. Faber seeks
recovery for loss of consortiumfromthe injury sustained by

M. Faber prior to their marriage.



Summary Judgnment St andar ds

The standards to grant a notion for summary judgnent
are outlined in Fed. R Cv.P. 56. Under subsection (c) of
t hat rul e,

..The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

A genuine issue of material fact arises when the

evidence illustrates that a reasonable jury could return a

verdict for the non-noving party. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248, 106 S. . 2505(1986). WMateri al
facts are certain facts that may affect the outcone of the
case, and under the “governing law wi Il properly preclude
the entry of summary judgnent.” |d. Moreover, in a notion
for sunmary judgnment the facts are generally reviewed in a

I'ight nost favorable to the non-noving party. United States

v_Diebold, 369 U S. 654, 655, 82 S.C. 993(1962); Troy

Chem cal Corp. v. Teansters Union Local No. 408, 37 F.3d

123, 126 (3¢ Gir. 1994). However, there nust be sufficient
evi dence that a reasonable jury could find for the non-
novant; “bare assertions” or “suspicions” will not suffice.

Anderson, 477 U.S. at 252; Liberty Lobby, Inc. v Dow Jones &

Co.. 838 F.2d 1287 (D.C.Gir. 1988).
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Di scussi on

In this case, Ms. Faber seeks damages for |oss of her
husband’s consortiumas a result of his fall. Consortiumis
defined as the “conjugal fellowship of husband and wi fe, and
the right of each to the conpany, society, co-operation,
affection, and aid of the other in every conjugal relation.”
Black’s Law Dictionary 309 (6th ed. 1990). A claimfor |oss
of consortiumarises fromthe marital relationship and is
based on the | oss of a spouse’s services resulting from an

injury. Sprague v Kaplan, 392 Pa. Super. 257, 572 A 2d 789,

790 (1990). Because it arises fromthe narital
relationship, a claimfor [oss of consortium does not exi st
if the conplaining parties are not married when the injury

occurs. Vazquez v. Friedberg, 431 Pa. Super. 523, 637 A 2d

300 (1994). In develand v. Johns-Manville Corp., 547

Pa. 402, 690 A 2d 1146, 1149 (1997), the Pennsyl vani a Suprene
Court held that the plaintiff could not nmaintain a cause of
action for |loss of consortium because she was not nmarried to
her husband when the injury occurred. See also Vazquez, 637
A.2d at 300. Here, the parties agree that M. Faber’s fal
occurred four nonths before he and Ms. Faber were marri ed.

Thus, under d evel and, Sprague, and Vazquez, Ms. Faber has

no cause of action for |loss of consortium



However, M's. Faber clains she lived with M. Faber as
husband and wife in cohabitation for over ten years. Under
current Pennsylvania | aw, the Fabers contend this
cohabitation constituted a conmon | aw narri age.

Marriage in Pennsylvania is a civil contract by which a man
and a wonman take each other for husband and wife. In re

Estate of Manfredi 399 Pa. 285, 291, 159 A 2d 697, 700

(1960). There are two kinds of marriage: (1) cerenonial;
and (2) common law. Id. A common |aw marriage can only be
created by an exchange of words in the present tense, spoken
with the specific purpose that the | egal relationship of

husband and wife is created by that. Conmonwealth v. Gorby

527 Pa. 98, 110, 588 A 2d 902, 907 (1991). Thus, a common
law marriage is a marriage by the express agreenent of the
parties w thout cerenony, and al nost always w thout a

Wi tness; again, it is done by words, in praesenti, spoken

Wi th the purpose of establishing the relationship of husband

and wife. Estate of Manfredi. The common | aw marri age

contract does not require any specific formof words, al
that is essential is proof of an agreenent to enter into the
| egal relationship of marriage at the present tinme. Estate

of Gavula 490 Pa. 535, 540, 417 A.2d 168, 171 (1980).



The burden to prove a marriage is on the party claimng
the marriage, and this is described as a “heavy” burden
where there is an allegation of a conmmon | aw marriage. 1d.
at 540, 417 A 2d at 171. Wen attenpting to establish a
marriage wthout the usual formalities, the claimnust be
reviewed with “great scrutiny.” Id. at 541, 417 A 2d at 171.
Furthernmore, in the absence of testinony regarding the
exchange of verba in praesenti, there is a rebuttable
presunption in favor of comon |aw marri age. Estate of
Manfredi. A conmmon |law narriage will still be recogni zed
W t hout the use of verba de praesenti, where the parties’
intent, as expressed by their words, is that they were

marri ed. Staudenmayer v. Staudennayer, 552 Pa. 253, 714 A 2d

1016 (1998); Cann v Cann, 429 Pa. Super. 234, 632 A 322

(1993). In re Estate of Stauffer, 504 Pa. 626, 632, 476 A 2d

354, 357 (1984).

When applicable, the party claimng a common | aw
marri age who proves: (1) constant cohabitation; and, (2) a
reputation of marriage “which is not partial or divided but
is broad and general,” raises the rebuttable presunption of
marriage. 1d. at 291, 159 A 2d at 700. Constant
cohabi tation, “even when conjoined with general reputation

are not marriage, they were nmerely circunstances which give



rise to a rebuttable presunption of marriage.” Id. Stated
ot herwi se, cohabitation and reputation alone will not
establish a common | aw marri age, the Court nmay consider
these facts as relevant factors in determ ni ng whether the
parties have entered into a common | aw nmarriage. Canute V.
Canut e 384 Pa. Super. 60, 63, 557 A .2d 772, 774 (1989).

In this case, the only evidence of the parties’ conmon
law marriage is the plaintiffs’ avernments that they have
l'ived together as husband and wife for over ten years.
Wthout nore, these avernents are insufficient to sustain
the heavy burden placed on themto establish a common | aw
marri age exi sted at the time of the accident. Accordingly,
we have no alternative but to grant the defendant’s notion
for summary judgnment and enter judgnent in defendant’s favor

as a matter of law on Count Il of the Conpl aint.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
FRED and MARY FABER . aVIL ACTI ON
Vs, . No. 00-2997

TG -FRIDAY' S INC., et al.

ORDER
AND NOW this day of June, 2001, upon
consi deration of Defendants’ Mdtion for Summary Judgnent and
Plaintiff’s response, thereto, it is hereby ORDERED that the
Motion is Ganted and Judgnent as a matter of law is hereby
entered in favor of the defendants and against the plaintiff

on Count 11l of the conplaint.

BY THE COURT:

J. CURTIS JOYNER, J.






